Exemple de statuts pour une société

(à noter que la rédaction de statuts n’est plus une obligation depuis  la Compagnies Act 2001, puisque la loi ne le rend plus obligatoire afin de faciliter la création de sociétés. La loi  [Compagnies Act 2001] est sensée en effet faire office de statuts. A défaut si les statuts sont rédigés ils doivent être certifiés par un juriste)

SECOND SCHEDULE

(sections 40 and 42(1))

A private company may, in a constitution registered by it, exclude or modify any of the provisions of this Schedule to the extent permitted by the Act

Constitution of a private company limited by shares

1.
Issue of new shares

New shares shall be issued in accordance with section 52 with the pre-emptive rights provided for under section 55.

2.
Transfer of shares

Every change in the ownership of shares in the capital of the company shall be subject to the following limitations and restrictions -

(a)
Pre-emptive provisions

No share in the capital of the company shall be sold or transferred by any shareholder unless and until the rights of pre-emption hereinafter conferred have been exhausted.

(b)
Transfer notice and fair price

(i)
Every shareholder including the personal representative of a deceased shareholder or the assignee of the property of a bankrupt shareholder who desires to sell or transfer any share shall give notice in writing to the Board of such desire.

(ii)
Where the notice under subparagraph (i) includes several shares, it shall not operate as if it were a separate notice in respect of each such share, and the proposing transferor shall be under no obligation to sell or transfer some only of the shares specified in such notice.



(iii)
The notice under subparagraph (i) shall be irrevocable and shall be deemed to appoint the Board as the proposing transferor’s agent to sell such shares in one or more lots to any shareholder or shareholders of the company, including the directors or any of them.



(iv)
The price of the shares sold under paragraph (iii) -

(A) shall be the price agreed upon between the party giving such notice and the Board; or 

(B) failing any agreement between them within 28 days of the Board receiving such notice, such fair price as shall be determined by a person appointed jointly by the parties.



(v)
In the absence of an agreement under subparagraph (iv)(B), either party may apply to the Judge in Chambers to appoint an arbitrator.



(vi)
The person appointed under subparagraph (iv) or (v) shall certify the sum which, in his opinion, is the fair price for the share.


(c)
Offer to shareholders and consequent sale

(i) Where the price for the shares sold under paragraph (b) is agreed upon or determined, as the case may be, the Board shall immediately give notice to each of the shareholders, other than the person desiring to sell or transfer such shares.

(ii) A notice under subparagraph (i) shall state the number and price of such shares and shall request each of the shareholders to whom the notice is given to state in writing to the Board within 21 days of the date of the notice whether he is willing to purchase any and, if so, what maximum number of such shares.

(iii) At the expiration of 21 days from the date of the notice, the Board shall -

(A) apportion such shares amongst the shareholders (if more than one) who have expressed a desire to purchase the shares and, as far as possible, on a pro rata basis according to the number of shares already held by them respectively, or 

(B) if there is only one shareholder, all the shares shall be sold to that shareholder, 

provided that no shareholder shall be obliged to take more than the maximum number of shares stated in that shareholder’s response to such notice.

(iv)
Where the apportionment is being made or any shareholder notifies his willingness to purchase, the party desiring to sell or transfer such share or shares shall, on payment of the said price, transfer such share or shares to the shareholder or respective shareholders who has or have agreed to purchase the shares and, in default thereof, the Board may receive and give a good discharge for the purchase money on behalf of the party desiring to sell and enter the name of the purchaser or purchasers in the share register as holder or holders of the share or shares so sold.

(d)
Shares on offer not taken up by shareholders

(i) Where all the shares remain unsold under paragraph (c) at the expiry of the period of 60 days of the Board receiving a notice under paragraph (c)(ii), the person desiring to sell or transfer the shares, may, subject to subparagraph (ii), within a further period of 30 days, sell the shares not so sold, but not a portion only, to any person who is not a shareholder.

(ii) The person desiring to sell the shares shall not sell the shares for a price less than the price at which the shares have been offered for sale to the shareholders under this paragraph (that is, paragraph 2), but every such sale shall nevertheless be subject to the provisions of paragraph 4.

(e) Family transactions

(i) Any share may be transferred by a shareholder to, or to trustees for, the spouse, father, mother, child, grandchild, son-in-law or daughter-in-law of that shareholder, and any share of a deceased shareholder may be transferred by his executors or administrators to the spouse, father, mother, child, grandchild, son-in-law or daughter-in-law of the deceased shareholder.

(ii) Any share held by trustees under any trust may be transferred to any beneficiary, being the spouse, father, mother, child, grandchild, son-in-law or daughter-in-law of such shareholder, of such trust, and shares standing in the name of the trustee of the will of any deceased shareholder or trustees under any such trust may be transferred upon any change of trustees for the time being of such will or trust.

(iii) The restrictions contained in paragraphs (a) to (d) shall not apply to any transfer authorised by this paragraph but every such transfer shall be subject to paragraph 3.

3.
Directors’ right to refuse registration of transfers


Subject to compliance with sections 87 to 89, the Board may refuse or delay the registration of any transfer of any share to any person whether an existing shareholder or not, where -

(a)

so required by law;

(b)
registration would impose on the transferee a liability to the company and the transferee has not signed the transfer;

(c)
a holder of any such share has failed to pay on the due date any amount payable thereon either in terms of the issue thereof or in accordance with the constitution (including any call made thereon);

(d)
the transferee is a minor or a person of unsound mind;
(e)
the transfer is not accompanied by such proof as the Board reasonably requires of the right of the transferor to make the transfer;

(f)
the pre-emptive provisions contained in paragraph 2 have not been complied with; or

(g)
the Board acting in good faith decides in its sole discretion that registration of the transfer would not be in the best interests of the company and/or any of its shareholders.

4.
Purchase or other acquisition of own shares

(a)
Authority to acquire own shares


For the purposes of section 68, the company shall be expressly authorised to purchase or otherwise acquire shares issued by it.

(b)

Authority to hold own shares


Subject to any restrictions or conditions imposed by law, the company shall be expressly authorised to hold shares acquired by it pursuant to section 68 or 110.

5.
Calls on shares and forfeiture of shares


Calls on shares and forfeiture of shares shall be conducted in accordance with the Fourth Schedule. 

6.
Shareholders meetings


Shareholders meetings shall be conducted in accordance with the Fifth Schedule.


Directors


(a)
The directors of the company shall be such person or persons as may be appointed from time to time by ordinary resolution or by notice to the company signed by the holder or holders for the time being of the majority of ordinary shares in the capital of the company but so that the total number of directors shall not at any time exceed the number fixed pursuant to paragraph (b) or by ordinary resolution pursuant to paragraph (c).


(b)
The first directors and the number of directors shall be determined in writing by the subscribers to the application for incorporation.


(c)
The company may by ordinary resolution increase or reduce the number of directors.


(d)
The directors may appoint any person to be a director to fill a casual vacancy or as an addition to the existing directors but the total number of directors shall not at any time exceed the number fixed in accordance with paragraph (b) or by ordinary resolution pursuant to paragraph (c).


(e)
Any director appointed under paragraph (d) shall hold office only until the next following annual meeting and shall then retire but shall be eligible for appointment at that meeting.


(f)
A director shall hold office until removed by special resolution pursuant to section 138(2) or ceasing to hold office pursuant to section 139.

8.
Remuneration of directors

The remuneration of directors shall be determined in accordance with
section 159(1).

9.
Proceedings of directors


The directors meetings and the proceedings of directors shall be conducted in accordance with the Eighth Schedule.

10.
Managing Director


(a)
The directors may appoint one or more members of the Board to the office of managing director for such period and on such terms as they think fit and, subject to the terms of any agreement entered into in any particular case, may revoke that appointment.


(b)
Where a managing director ceases to be a director for any reason whatsoever, his appointment shall automatically lapse.


(c)
A managing director shall, subject to the terms of any agreement entered into in any particular case, receive such remuneration, whether by way of salary, commission or participation in profits, as the directors may determine.


(d)
The directors may entrust to and confer upon the managing director any of the powers exercisable by them with such restrictions as they think fit, and either generally or to the exclusion of their own powers subject to section 131, and the directors may revoke, alter, or vary, all or any of these powers.

11.
Dividends

(a)
A dividend may be authorised and declared by the Board at such time and such amount (subject to the solvency test) as it thinks fit.

(b)
Subject to the rights of persons, if any, entitled to shares with special rights as to dividend, all dividends shall be declared and paid according to the amounts paid or credited as paid on the shares in respect of which the dividend is paid, but no amount paid or credited as paid on a share in advance of calls shall be treated for the purposes of this paragraph (that is paragraph 11) as paid on the share.

(c)
All dividends shall be apportioned and paid proportionately to the amounts paid or credited as paid on the shares during any portion or portions of the period in respect of which the dividend is paid, but where any share is issued on terms providing that it shall rank for dividend as from a particular date, that share shall rank for dividend accordingly.

(d)
The directors may deduct from any dividend payable to any shareholder all sums of money, if any, presently payable by him to the company on account of calls or otherwise in relation to the shares of the company.

(e)
No dividend shall bear interest against the company.

(f)
Any dividend, interest, or other money payable in cash in respect of shares may be paid by cheque or postal or money order sent through the post directed to the registered address of the holder, or in the case of joint holders, to the registered address of that one of the joint holders who is first named on the share register or to such person and to such address as the holder or joint holders may in writing direct.

(g)
Every such cheque or postal or money order shall be made payable to the order of the person to whom it is sent.

(h)
Any one of the 2 or more joint holders may give effectual receipts for any dividends, bonuses, or other money payable in respect of the shares held by them as joint holders.

12.
Winding up


(a)
Subject to paragraphs (b) and (c) and to the terms of issue of any shares in the company, upon the winding up of the company, the assets, if any, remaining after payment of the debts and liabilities of the company and the costs of winding up (the surplus assets), shall be distributed among the shareholders in proportion to their shareholding.


(b)
The holders of shares not fully paid up shall only receive a proportionate share of their entitlement being an amount paid to the company in satisfaction of the liability of the shareholder to the company in respect of the shares either under the constitution of the company or pursuant to the terms of issue of the shares.

(c)
Where the company is wound up, the liquidator may, with the sanction of a special resolution of the company, divide in kind amongst the members the assets of the company, whether they consist of property of the same kind or not, and may for that purpose set such value as he deems fair upon any property to be divided and may determine how the division is to be carried out as between the shareholders or different classes of shareholders.

13.
One person companies and companies in which all shareholders are directors

Where, at any time, the company for a continuous period exceeding 6 months is a one person company, or is a company in which all the shareholders also hold office as director, then, for so long as such circumstance continues, the following provisions shall apply -

(a) Issue of shares



New shares may be issued by unanimous resolution signed by the shareholder/s having such rights and on such terms and conditions as may be set out in the resolution and a copy of the resolution shall be filed with the Registrar of Companies.


(b)
Meetings

Separate meetings of shareholders and directors need not be held provided all matters required by the Act to be dealt with by a meeting of shareholders or a meeting of directors are dealt with by way of a unanimous resolution.
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